IN THE HIGCH COURT OF JUDICATURR AT MADRAS
DATED : 06.09.2010
CORAM

THE HONOURABLE Mr.JUSTICE BLIPE DHARMA RAD
AND
THE HONOURABLE Mr.JUSTICE K.K.SASIDHARAN

¥.P.N0.13225 of 2010
M. Subramani am .. Petitioner

Vergus

1. Union of Indie
rep.by Secretary,
Depactimeant of Revenue
Ministry of Financs
New Delhi

2. The Chairman
Central Board of Bxcipa L Cuttoss
North Block, New Delhi

3. Tha Chiasf Commizsioner af Central Bxcise
Customs & Bervice Tax, Tamil Nadv Zone
121, Mahatma Gandhi Romsd,

Nungesbekkew, Channei - 600 034

4. The Cosmisgionsr of Central Bxciss
No.1, Foulkes Compound, Analmedy
Ealem - 636 0D1

. The Registrar
Cantral Administretive Tribunal
Madras Bench, City Civil Court
Buildings, Chennai - 600 104. .. Respondents

FPRAYBR: This ¥rit petition iw filed under Article 226 of the
Constitution of Indis for issuenca of & writ of Certiorsrified
Mandapus as stated therein.

For Patitioner 2 Mr.V.Parthiban
For Respondentsr Mr.A.P.Poter Gunswekaran
for RR.1to 4
RS Court



ORDER
{Zhe Order of the Court was made by ELIPE DHARMA RAO,J.)

The Writ petition is filed for jccvance of a writ ot
Certiorerified Mandamus to csll for the records of the Central
Administretive Tribunel's order deted 19.4.2010 mede in O.A.No. 167
of 2009 and quash the mame and direct the respondents 1 0 4 to
grant the grade pay of Re.5, 400/- and congequantial benefits with
effact from 1.1.2008 a» per the orders of the Government of India
accepting the recomsmendations of the Bixth Cantral Pey Commiusion.

2. According to the petitioner, he joined service as
Inspactor of Central Bxcise on 16.01.1992 and he was yar to ba
promoted e= Supearintendant of Centrel =Bxcixe. The cadre of
Inspector of Central Excise ves in the pre-revised psy scale of
An.6500-10500 and the cadie of the Superintendent of Central
Excise was in the pre-ravised pay scele of Rs.7500-12000. On
implementation of the 8iMth Central Pay Commission report, the
Inspectors of Centrel EBxcise have beon placed in Pay Band Z with &
grade pay of Rz2.4200/- and the Suparintendents of Central Excise
have been placed in Pay Bapd 2 with & grade pay of Rs.4800/- and o
grade pay of Rs.5,400/- after m period of four yeerm in the grade
poy of Ra.4800/-. Though the poste of Inspectors of Central
Excige, Preventive Officers and Bxaminerz under the Customz carry
the same scale and rTe or lesg the same level of
responsibilities, the p«xn in the post of Inspactor of Central
Bxcige, who is & direct rvecruit, gets hiae first promsotion aftar
iong period of gixteen tQ tweaty yenrs of gervice, wheress the
persons in the cadre of Preventive Officers and Bxeminerm undey
the Customs Department get their promotion within six to ten yaars
of wmervice in their redpective cadres., RPurguant to the
racommendations of the Pifih Central Pay Commission, the Agsured
Career Progression Scheame was introduced by the MHinistry of
Personnel, Public Grievances and Pensions, Government of Indis as
per Office Hemorandum N0.35034/1/97-Bstt(D) dated 9.8.1999 tc
alleviate the grievances of employess, who are dtagnating in
service without promotions, whereby the employees are ontitled to
two financial upgredations in the 12" and 24™ year of service
respectively. On the besis of the said schems, the pecond
respondent as per letter C.No.IX/3/136/99-Estt dated 9.9.2007
issued order No.116/2003 granting first finenciel upgradation tc
the petitioner and wae granted the pay e€cale of the Suparintendent
of Cantrel Bxcise with effect from 1.1.2004 in the pay mcale of
Rx.7500-250-12000 vide otder, dated 11.B.2004 of the Assictant
Commissioner of Central EXCise, Ealem. Thereafter, on a caraful
consideretion of recommentdations of the Sixth Pay Commissior



Report with respect to Group B Officers, on 29.6.2008, Depertment
of Bxpenditure, Ministry of Finance, GCovernmant of India passed
remolution NO.1/1/2008 to the effect that Group B Officers of the
Despartment of Posts, revenuws will be granted grade pay of ns.5400
in Pay band 2 on non-functional bemis after four years of reguler
service in tha gracde pay of RES.4B0D/- in Pay band 2 snd the same
war eccepted by the Union Government and notified in the Gazetae
by incorporating them in the Central Civil fervice (Revikéd Pay)
Rules, 2008 with effect from 1.1.2006.

3. The further cnse of Petitionar ie that he ig drawing
the Pay scale of Rs.7500-250-12000 being the pay scale of
Superintendent of Central Bxcise, which is Group B Post under the
Departaent of Revenue with effect from 1.1.2004 and he is entitled
to the benefits of grade psy of R=.5,400/- w.e.f. 1.1.2008 az per
the resclution of Ministry of Pinance dated 29.8.2008. An
Inspector - of Central Bxcise, @& Group B Officer under the
Department of Revenue placed in the grade pay ofRg.4800/-
corremponding to thas pre-cevised egcale ofRAs.7500-12000 on the
first financial upgradatign under the Assured Career Progression
Scheme becomes entitled for the grade pay ofRs.5400/- after a
period of four years of drowing & grade pay of Re.4B00/-. The
Central Board of Bxcige and Customs hos eleo issued e
clarificstion per Letter T.NO.A.26017/98/2008-A01IA dated
21.11.2008 clarifying that the four years period is to be counted
with effect fro» the date on which an officer is placed in the pay
scale of Rs,.7500-12000. Howsver, the fourth respondent had issued
an _ order dated 16.9,.2008 fixing e legser grade pay of As.4600/-
instead of Rs.S5,400/- to which the petitioner is entitled to with
effeact from 1.1.2008 and contrary to the ACP Schame end resolution
of Government ©of India, the Central Board of Bycise snd Cugtong
has lesued snother clarification on 11.2.2009 stating that grade
pay of Rs.5400 nced not be givan to those who are drawing the
solary of Buperintendents by way of finsnciel upgredstion under
ACP. Aggrieved by the save, the peatitionsr filed O.A.N0.167 of
2009 bpefore the Central Administrative Tribunal, Madrag Bench,
which dismissed O.A. on 19.4.2010. Chollenging the seid order, the
present ¥Writ Petition is filed.

4. Laarned counsal appearing for the patitioner
submitted that in the resolution of Ministry of FPinance,
Department of  Expenditure, Governsant  of Indie dated
29.8.2008,Government agreed to grant grede poy of Re./5400/- in Pay
Band 2 to Group B Officarn of tha Departmant of Posts, Revenue
efter four yemrz of regular service in Grade Pay of Ra.4800/- and
clavificetion was issued by the Central Board of BExciece and
Custome datad 21.11.2008 that the four years paciod is to be
countad with effect from the date on which en officer is placed in
the pay acale of Rs$.7500-12000. Howaver, contrary to the
resolution and esrlier clarificetion deted 21.11.2008, the fourth



raspondent passed order dated 16.9.2008 and the same was confirmod
by the Tribunael.

5. The Tribunel, by relying upon the clarification,
datsd 29.8.200B of the Covernment of India, held hat the
petitionar cannot be equeted to tha posta, viz., Ilocose Tax
Officer/Superintandents, Appraisers, stc. though b was drawing
the puy scals ettached to the said posts by virtua of grant of
finencisl upgradstion in ACP Schame and therefore, he iz not
antitled to the grade pay of Re.S400/- on the basis thet ha had
complated four years of regular service in the pay sacale of
Rs.7500~12000. According to the Tribunal, unless the petitionar is
promoted, he is not antitled for grede pay of Rs.5%5400/- and he
cannot claim only by virtua of the benefits obteined under ACP
Schame .

6. It is not 4&n dispute that the Government of India
vide 4its resolution, dated 29.8.2008 granted grade pay of
Rs.5400/- in Pay Band 2 on non-functionel bagis to the Group B
Officars of the Department of Posts, Revenuas, etc, who complated
four yesrs of regular mervice in the grade psy of Re.4800/- in Fay
Band 2. According to the petitionay, he has alresdy reached the
pay mcale of Ra.7500-2%50-12000 by way of ACP Scheme on 1.1.2004
which im corremponding to tha pay scale of Superintendent of
Central Excise (Group B PoEt) and therefore, on complation of four
years, he is entitled to the grede pay of Rs.5400/- with effect
from 1.1.2008. In support of hie claim, the petitioner also
relied upon 8 clerificetior issued by the Cantral Boerd of Bxcise
and Customs in Letter P.Mo.A2601/98/2008-AdIIA, daeted 21.11.2008
clerifying that the four year pariod is to be counted from the
data Oon which an officer is placed in the pay scale of Rs.7500-
12000. Mowever, the claim of the petitioner was denied baged on
the clerification issued by thes Central Board of Excise & Custoes,
dated 11.2.2009, wherein; it wss clarified that the officers who
got the pre-revised pay-scale of Ax.7500-12000 (corcasponding to
grade psy of Rs.4B00) by wirtue of financial upgradstion under ACP?
would not bs entitled to the benefit of further non-functional
upgradation to the pré-revised pay-scals of Rs.¥,000-13,500
( Corresponding to grade pray of Rs.5400) on complation of 4 years
in the pre-revised pay scale of Rs.7500-12000.

7. ¥e are unabls to agree with this clarification given
by the Under Bacretary to Government of Indis, gince in an sarlier
clarification, dated 21.11.2004 of the Deputy Secretary to
Government of India, it was clerified au to how the ¢ year period
i to be counted for the purpose of granting non-functional
upgradation to Group-B Officer, i.e¢. whather the 4-year paricd is
to be counted with sffect from the date on which an officer is
placed in the pay scale of Re.7,500-12000 (pre-revimed) or with
effect from 1.1.2006, i.e. the date on which the recossmendation of



the 6% CPC ceme into force. It was clarified that the 4-year
period is to be counted with effect from the date con which an
officer is placed in the pay scale of Ro.7,500-12000 (pre-
revised) .

B. Thue, if an officer hasg cowplated 4-yaars on
1.1.2006 or wearlier, he wil}l be given the non-functional
upgradation with effaect from 1.1.2006 and if the officer completas
i-yoar on a date after 1,1.2006, he will be given non-functional
upgradation fzom gsuch date on which he completes ¢-year in the pay
scale of Rs.7,500-12,000 (pre-revimed), =ince the petitioner
admittedly completed 4-yesc pericd in the pay ecele of RAs.7500-
12000 e on 1.1.2008, he is entitled to grade pay of Rs.5400/-.
In fact, the Governmant of India, having sccapted the
recommandetions of the 6™ Pay Commismion, fsaued & rasolution
dated 29.8.2008 grenting grade pay of Rs.5400/- to the Group B
Oofficers in pay Baend Z on mon-functionsl besis efter four years of
regular =zsrvice in the grade pay of Rs.4800/- in pay band 2,
Therefore, denisl of the sema benefit to the petitioner based on
the clarification issued Ny the Under 3ecratary to the Government
¥ag contrary to the above said clerification and without amending
the rules of the revised pay scale, such decision cannot be taken.
Therefore, we are inclined to interfere with the order of the
Tribunal.

9. Accordingly, the Writ Petition ism sllowed metting
aside the order of the ZTribunasl, dated 19.4.2010 paesed in
0.A.NO.167 of 2009. The respondents ere directed to extand the
benefit of graede pay of Re.5400/~ to the petitionar from 1.1.2008
as per the resolution dated 29.8.2010, No costs.

suk
sd/-
Asnt. Registrar
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