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Order pronouncad by

the Hon'ble Justiae Dr, David innoussamy, Vioe-Chalrman,

__________

This raview petition has boen f1led by the
respondents, The applicant who wgs an Enginesring
hAssistant in the Doordarshan Kdndra, Madras, approached
this Tribunal with a prayer to fix the scale of pay
of BEnglnearing Lssistants at R.550-900(pre-revisod)
vith effect fom 1,1,1978, the date on whick the Suprems
Oourt allowed the revision of pay to Bound Rooordists
who wero in the same soale as Engineoring Assistants
and to allow tho corresponding rovised timy socale of
20003200, as por the Fourth Pay Oommissi:n's rocommen-
dations, That aoplication was allowed by judgement
dated29,.6,1990, after taking into considiration the
fact that Bound Recordists and Engineering dssistants
had been in the samo scale of pay and tnat in view of
the faet that the counsel for the raspondents reportod

that the nature of duties and responsibilitlies wore

in ne manner inferior to those of tho Sqiind Rqcordists,

I-n that 0,4, tho res Eﬁdmt’ wore fhe Soeretary
%ﬂaﬁ%magf&hg and z;YI:H.r::usi.:-:n:' %ﬁarjﬂ" Doordarshan

and Director, Doordarshan Kendra, Madras, dggrioved
by that judgement, the Union of India threugh Gearetar:
to Government, Ministry of Information and droideasting
and tha Director Ganeral, Doordarshan, appniachod tho
Supreme court and filed the Spaclal Leavc Pe. ition

on 10,9.1920, That Special Leave Potition (5°R) was
dismissed by the Suprezc Court on 7,1,1991, Su.soquantl
a review potition was filad before the Supremg Joart

god that weviav potition was disailssed
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dismissed on 16-7-1991, Thoreafter, the Unlon of India
represontod by the Ministry of Finance, Ministry of
Porsonnel, Publio Grievancos and Pensions and tha
Director General, 411 India Radio approached thid
Tribunal with a petitien to condone the delay in filing
the roview potition, That mise,petitien (MP No,576/91)
vas filed on 7,10,1991 and it was disposed of on 30,12,91
by its being allowedd Aggrieved by that order, the
applicant in the 0,4,filed a review petition, viz,No, 11

of 1992 which was dismissed by an order today,

2. In this review potitionm the main ground
urgod by the potitioner is that the judgemont of tho
Tribunal would have tha offect of dislooating the

hisrarchy of the Baginoors in the Dooredarshan
Kendra as and that tho decision renderod in the

0.4. vas therefora not workable, It was argued

on the s ide of the applicant in tha original
appiication that tho reviev petition was not
admissiblo, sincc tha SLP by tho prosont potitionors

has boon dismissod by the Suproms Oourt, that theo
roview potitioners wore not ontitlad to urgo a ground

which they have not ploaded in tho 04 and that the
docision of this Tribunal was rondervd aftor poing

into tha merits of tho case and therefora tho roviow

petition should ba disnissed.

Contd,..4/-
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3e Wo shall first tako up the questlon of

Mmissibllity of tho roviow potition after tan BLP

has boen dismissed by tho Supreme Court,

In this

connoction, tho learnod oounsel for tho roview

petitionors placed roliance on the following dooisionsy-

(1)

(1) 4IR 1981l-5C-960

(114) AIR 1986-80-1780
{iv)

(1990)12-LT0-66u

(v) (1989) 9 4ATC -560

AIR 1378 -5C -1283

L]

-

(] ]

L

The Workmon of Ooehin
Port Trust

=Yg
The Board of Trustoes
of the Cochin Port Trust
and another,

dhmedabed Manufaoturing
and Calloo Printing Co.

Ltd.
Ve

The Workmon and anothor

Indion 011 Oorporation
Ltd.
wVi=

gtate of Bihar dnd Othor

C¢.V.K. Naldu and othors
batoh

-

-vs-
Unien of India and Orhur

M. Ramachandran

V5
The Diroctor of fudit
Southorn Railway
Madras and othars,

4, Obviously, when a now fact or a documont has

boen discovervd, the fact of tho 8LP having beon

#lamissod will not provent the Tribunal to go ogain

intoe the mattor,

when ths Roview putition is basod

on other grounds and wkop @ perty files a reviow

petition, evan though the SLP boforo tho Supromo Qourt

wis dismissed, that ravipy potition em bo ontortalnoc

cht-d & 15/"*
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provided that tho Bupremo Oourt has not given a spoaking
ordor on tho mettor, This gots oxplaincd by the fact
that tho 8LP jurisdiction 1a a discrotionary ono and the
refusal of exeralsing such a discorotlon doos not mean
that the Bupromoe Court has givon its seal of approval
or disapproval to the judgement which has been brought
before 1t, Thorofore, to rejoct in limine, a review
potition there should be a speaking ordor of the Buprome
Court 2ftor it has gone into the merits of the ocase,

Se The loarned counsel for tho original applisant,
who is the ruspondent herein, has brought to our notico
a sontonce in the judgement (0.V.K.Naidu's ecase) (eited
supra) which according to him did not give a right to the
potitioners to have the judgoment roviewed aftor tho
dismissal of tho 8P, Tho sontenco roliod upon roads

as follows i~

"It is, howover, true that the
dismissal of tho SLWP in the oase
of Dinesh Chandra Gupta -vs- Union
of India means that tha caso of
Dinosh Chandra Gupta cannot bo

reopenod on judieial roview "

Tt nay be noted that this sontence 1s found
in tho pertion of tho judgoment dealing vith

the first point.which arose in that casa. Trint

point Is as fallows:
nFirstly what 1s the effect of the

Contd, ..6/=
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docision of tho Supreme Cour in
disnissing tho spocinl leave petition
on May 9, 1988 and roview petition
dismissod on Boptember 8, 1988 7"
(pera 25 of the judgement).

The gqucstion is ropliod es followsi-

"o are, therefore, firmly of the
opinion, tho first point urgoed by
tho learncd oounsol for the
applieants that tho Supremo Court

in tho case of Jabalpur Bonch of

tho Tribunal had doclared tho law nnd
tho samo is binding as a procedont on
all tho Benches of tho Tribunal is
untonable and unaccoptable, Wo firaly
rojoet the eontontion, Tho first
point is accordingly answorod against

tho applicant”, (paora 30)

6. Wo thoreforo find that the sontonco raliod

upon is in tho naturo of an obiter,
prineiple affirmed in this judgement as woll as in tho

othor judgemonts rollo wupon by tho potitionurs is

Tho gonoral

that tho dismissal at the alnisslon stage is not the

{ndication of the opinion of tho Bupromo Court, but

only the rosult of tho exorcise of 1ts discrotion,

Contd,..7/=



- T -

NHo conclusion can bo drawn therufore that the deoisiorn
has attained a finality which 1s unshakabls, Wo
thorcforo decide that not much importance should be
attachod to the sontonce rolied upon which 1is in the
ogturo of obiter, When tho Bupreme Court has not
dooided, as in the present onse by way of speaking
order, the possibility of review by the Tribunal
romains in taot, provided that thore is legal ground

for a raviow,

e The learned counsel for the respondents
ocontanded that in this case the Supreme Court has
dismissed it by the following ordor;

" 8LP disnissod on morits™,
This is not simple rofusal of admission, tho dogis ion
on morits would bar furthor review by this Tribunal,
it iz ocontonded, Wo aro of tho view that the simpla
addition of tho word 'morits' will not authorise to
think that the Guprome Court had gone into the entire
faste and eiroumstanges of tho caso and that the
judgement cannot be equated to a spoaking judgenont
whi h alone would deprive the right of tho person

concerned of having tho original judgoment roviewod

by the Tribunal,

8, We thoreforo find that in tho spoeial
olraunstancas of the caso, it is opon to tho roviow

pedit ioners to ask this Tribunal to review the

judgonmont pessed earlier,

03"-tt1| IEX a.t/"‘
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9, Tho socond point is whaethor the petitionars o
ralse now a question not raised earlier when the case
was heard by this Tribynal and adjudicated upon. In
fact, the main ground urged is that the foct of
ascording the scale of pay prayed for by the applicants
would dislocate the very pay structure of the depart-
ment as regards the Engineers, In fact, this point

was not raised, 4 party to the proceeding already
cannot obviously raise a new point, But in this cose
in the original opplication, the Union of India wnsnot
made a party and whdn the Union of India is not nade

28 a parby, thd proceedings become irregular and

the earlier judgement suffers from a grave infirmity,
In this connection we would like to refer to the

decision of the Buprme Coirt rendered in Ronjoet Mal-

Ve- General Monager, Northern Rallway, Now Delhi

(AIR 1977-8¢-1701) and also the decision of the
and others Y. Dv. ml,‘gggtg; qof Custom and others

(04 Nos, K-238/87 ond K-271/83 - declded on 31.3.19
1989(2) SLJI 337 wherein this Tribunal hod hold that
where the decision of the Tribunal is likely to affect

othor employees at various, placos it will be
necessary to implozd the ult imate emplayer, viz.
Union of Indic, Futher, the Suprame Court hnd

ohserved in tho decision feferred to supra as followsi-

mThe Usion of Indila represonts the

aallvoy . adninistzation, The Union carries

Contdaeseedf=
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adiinistration through different servents.
These sarvants all represent the Union in
rogard to aotivitles whother in the matter of
appdintoent or in the matter of removal,

It cannot be denled that any order which will
be passed on an application under Art,226
whlch will have the affecct of setting

aside the removal will fasten liability on
the Union of India and not on any servant of
the Union, Therefore, froon all points of
view, the Union of India was rightly held

by the High Court to he a necessary party",

Applying therratio of the aforesald decisions to the
instant case, we hold that since the real party was
not brought before us by the applicants in the
first instance, it 1s open certainly to that party

now before us to raise a ground which was not raised

oarly.
10. Now let us turn to the merits of the
case, The judgement passed earlier 13 a eorrect one

when only the subnissions nade befora the Trubunal

arg taken into account, Now a new plea is raised,

which we have held to be maintainable,

i The new plea is based on the pay

structure of Bnglneers in the Doordarshan Kendra

which 1s as followsi-
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Category Scale of The scale of
of Posts pay under ay under
Thhrd Pay V Pay
Commission Conmission
1, Bngineer-in-Chief 2500-3000 7300-7600Q
2. Chief Engineer 25002750 5900-£700
3, Dirsctor(F) 2250=2500 45005700
Suptdt, Engineer 1500=2000 37005000
4, Dy.Dérector (F) 1100-1600 30004500
Station Englneer
5, 4sst,Director/Asst, 7700-1300 22004000
gtation Engineer
6. dsst.Bnglnesr - 650-1200 2000«3500
7. Sr.Engldeer dsst, 550-800 1640~ 2900
8. Engg.dssistont 425-700 1400~ 2600
9, 8r.Techniclan 350-560 1320-2040
10.Techniclian 330=480 1200-1800
12, It is poigted out that the scale of pay

5f Sound Fecordists has bean fixed at Rs,.20008200
and {f the same pay secale is given tc the Englneering
sesistonts like the applicants, then the Benior Engg.
issistonts would bave a lower pay, viz. R9.1640-2900
which will constitute an unacceptable anomaly.

There 16 merit in this contention put forth by the

petitioners. It may be noted that the interpreteation

of law should not lead to any absurd result,

Contdaeeseesll/~
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Bimilarly, no decision of the Irbbunal should lead to
a confusion/dislocation of the administration/
organisation and to an absurd situatlon,

13, The learned counsel for the applicants
reiterated the same arguments whichvere put forwed

vhen the case was first argued before this Tribumal

and vhich were accepted by it, viz, that the Engineering
Assistants who have been having the same scale as

gound Kecordists and whose work 1is in no way inferior
to that of Sound Recordimts, should be given the same
pay on the basis of the right of equality, unregardful
of the consequences, It is a well socepted prinoiple

that when two categaries of persons are holding posts
earrying sidilar responsibilities and peguiring the
shkme Qualifieation, they should have the same pay
sealo. But at the same time &f the fact of glvidg
the should pause and ponder over the matter, In

this case, the fact of granting the BEngineering
sssistants the samo scale of pay o8 gsound Rocordists
will result in the Br.Bags. 4ssistents who are highor tc

the BEngg. Assistants in the hierarchy having a lower

ay than the Engg.Assistants, This will hit the
So this consi-

P
principle of equality more savoraely.
deration will necessarily prevail over the simplistic

gquality of seale hetwaen Englngering Lssistants and

The proporttonato equality has to be
agorles of Englnoa

gound Recordists,

maintainad.as betwean the various @b
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The horizontal equality between the Engg,Aissistants
and the Gound Recordists gannot be mohiaved by
disturbing the Vertical harmony in the cadre of
Englneers. 6o the judgement rendered earlier by this

Trubunal on incomplete faots cannot be alivwed Lo

stand, However, the respondents herein have & legitimate
grievance for which relief should be afforded.

Therefore the matter has to be considered by the
department in its totality, In fact, before us it

was reported that the matter is under aotive ponside~

sation, We hope that the consideration will be
ter referred to; if necessary,

a=wm ==

PR ~ S Y
accoieratsd and

to the A.omnlies Committee and a deoision arrived at

and the mat

within a reasonsble tirs,

14, Bofore parting with the case, we have to
racord our displeasure on the respondents firstly
arrayed in not getting proper departmental instructions
at that time and in not bringing before this Tribunal
the full facts and clrcunstances of the caso, This
has resulted in multiplicity of proceedings rosulting
{n a serlas of litigation for the applicamts in the

04, in the Suprene ourt and in this Tribunal for

which they deserve componsatlon,

15. In tho rosult, The oporative portion

of tha judgement d'.2006100p, 1 Ok 654 of 1989
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is rescinded and the original application stands
diesmissed, However, the respondents in the 04

shall pay Rs,1,000/= by way of costs to the applicants
in the 0L,

1se. The review petition is allowed as

above,

/TRUE coBY/

Ed.,{.

DEPUTY REGISTRAR



